
The scenario

Imagine that a potential purchaser 
comes to you for an appraisal of a par-
ticular shopping centre property in a 
rapidly expanding residential area that 

is underserviced by retail gas stations. The 
shopping centre has one retail gas station, 
but you conclude that the market demand 
would easily support another gas station 
situated at the shopping centre, and that 
this demand would translate into a tenant 
paying a premium rent for the opportu-
nity to operate a gas station there. How-
ever, upon investigating the property, you 
discover that the lease for the existing gas 
station contains the following provision:

The landlord shall not, during the 
term hereof, enter into or be a party to 
any lease if its lands would be used for 
a retail gas station.

Does the provision act as a complete 
prohibition against a second retail gas 
station being operated from the shopping 
centre? Should this lease provision affect 
your opinion of value? The answer to these 
questions depends on whether the provision 
is a covenant that runs with the land.

Characteristics of covenants 
running with the land
Covenants running with the land bear 
some similarity to easements.1 Both create 
a benefit for one parcel of land (dominant 
tenement) and a corresponding burden 
for another parcel of land (subservient 
tenement). Easements are said to run 
with the land because the owner of 

the dominant tenement can enforce 
the easement against the owner of the 
subservient tenement, whether or not the 
owners of each parcel are the original parties 
who created the easement. Covenants with 
this element of enforceability are likewise 
said to run with the land.2 

Courts will often state that there is a 
policy “... to favour competition and alien-
ability ...” with the result that restrictive 
covenants, including those running with the 
land, should be strictly interpreted; the court 
will contain rather than expand upon the 
scope of the covenant.3 

A covenant will be said to run with the 
land if the following elements are present:4 
1.	 the covenant is negative in substance, 

creating a burden on the covenantor’s 
land, similar to an easement;

2.	 the covenant touches and concerns the 
land in that it benefits or enhances the 
value of the benefitted land;

3.	 the benefitted and the burdened 
land must be precisely defined in the 
document creating the covenant;

4.	 the agreement should state the covenant 
is imposed on the covenantor’s land 
to protect the identified land of the 
covenantee;

5.	 except as allowed by statute, title to the 
benefitted and burdened land must be 
registered; and

6.	 except as allowed by statute, the 
covenantee and the covenantor cannot 
be the same person.

Only the first and second elements will be 
reviewed herein.
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Positive and negative covenants
One needs to understand how the law 
differentiates between positive and 
negative covenants, because the former 
cannot create a covenant that runs with 
the land. The Alberta Court of Queen’s 
Bench described the difference between 
a negative and a positive covenant in the 
following words:5 

The parties err when they associate 
‘positive covenants’ with things 
that benefit the land and ‘negative 
covenants’ with things which burden 
the land. A covenant is a positive 
covenant when the covenantor promises 
to do something. A covenant is a 
negative covenant when the covenantor 
promises to not do something.

The explanation of the difference seems 
simple enough, but, in application, the 
results can be challenging. For example, 
take the following covenants considered by 
the British Columbia Court of Appeal:6 

... Whitlam hereby covenants and 
agrees that he will not use the 
Whitlam land for any purpose other 
than as a golf course ...

Whitlam further covenants with 
Thousand Trails to maintain the 
golf course on the Whitlam land in a 
proper manner in keeping with its use 
as a golf course and consistent with 
a state of repair generally considered 
acceptable for comparable golf courses.

There was also a clause requiring 
preferential rates for certain golfers.

At trial, it was found that there were 
three separate covenants: 1) not to use 
the land for any purpose other than as 
a golf course, 2) to maintain the golf 
course to an acceptable standard, and 3) 
to provide preferential rates. The learned 
trial judge held that, while the second and 
third covenants were positive, the first 
covenant was negative in substance. The 
Court of Appeal disagreed, finding that, 
although the first part of the agreement 
used negative language, the covenant 
was positive in substance. The agreement 
had to be read as a whole; the document 
evidenced an intention by the parties that 

the lands be used as a golf course and 
only as a golf course. Since the covenant 
was not negative in substance, it could 
not be enforced against the owner’s 
successors in title.

Touching and concerning the land
When will a covenant be found to ‘touch 
and concern’ the land? The question is 
often framed in terms of whether the 
covenant was intended by the parties 
to benefit or enhance land, or was 
merely intended as a personal covenant 
enforceable as a contractual right.

The covenant must affect the nature, 
quality or value of the land, or the way in 
which it is used. Consequently, covenants 
restricting commercial competition on the 
land and maintaining parking rights can 
touch and concern the land.7 

A covenant that commercial strata lots 
“... shall not be used or occupied at any 
time for the operation of an undertaking 
which rents skis, snowboards or related 
equipment ...” was found to touch and 
concern the land in question and that 
the covenant’s effect on the land was not 
merely incidental or collateral.8 
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On the other hand, in the purchase of a 
shopping centre property, a purchaser agreed 
to pay certain fees and bonuses. The pur-
chaser also covenanted that it would require 
a subsequent purchaser to honour these 
obligations. The purchaser did sell and the 
original vendor sought to enforce the cove-
nant arguing that the obligation ran with the 
land. The court struck the claim on the basis 
that there was no hope of success; the doc-
ument creating the covenant did not show 
unambiguously that the parties intended to 
create an interest in land in favour of one of 
the parties. Only a personal covenant was 
created.9 

A covenant that one party “... will not 
sell or otherwise dispose of any land within 
a distance of one-half (1/2) of a mile from 
[specified location] ... for the purpose of ... 
using the land as a store for the sale of food 
...” was held not to create a covenant run-
ning with and was not binding on the lands, 
but was a personal covenant only.10 

A situation similar to the shopping 
centre scenario described in the introduc-
tory paragraphs was considered by the Brit-
ish Columbia Court of Appeal. An existing 
lease prohibited the landlord from entering 
into a combination convenience store and 
retail gas bar outlet.11 The court reviewed 
the law relating to covenants running with 
the land and concluded that the provision 
of the lease prohibiting the specific use 
was only a personal covenant enforceable 
between the parties to the lease. The provi-
sion was not a covenant running with the 
land and could not prevent the subsequent 
purchaser from arranging for another con-
venience store/gas bar tenant.

Conclusion
The essential difference between a 
covenant running with the land and 
a mere personal covenant is that the 
former must contain a clear intention 
to create an interest in land. It is not 
easy to forecast when a court will find 
the requisite intention. Some cases 
show a propensity to rely more heavily 
on the policy of strict interpretation, 
thereby limiting the scope for covenants 
running with the land, whereas other 
cases show a willingness by the courts 
to look critically at the whole of a 
document to ascertain the parties’ 
intention.

Complicating the situation is the com-
plexity of commercial relations. The cases 
often address convoluted fact patterns, 
making it possible for reasonable people 
to come to different conclusions about the 
effects of covenants.

As noted by the courts and academics 
alike, the results in cases dealing with pur-
ported covenants running with the land 
are very difficult to reconcile. The safe 
course of action is to obtain appropriate 
legal advice when confronted by provi-
sions an appraiser might think benefits or 
burdens the land.
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Note: This article is provided for the 
purposes of generating discussion. It is not 
to be taken as legal advice. Any questions 
relating to the effect of covenants in 
particular circumstances should be 
put to qualified legal and appraisal 
practitioners. 

QUESTIONS JURIDIQUES
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