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tisimplicitin the Appraisal Institute of Canada (AIC)

Consolidated Regulations that members of the AIC who

are the subject of discipline hearings are to be afforded

procedural fairness. If this were not so, there would be no
need to establish a standard of review governing the Appeal
Subcommittee, when appeals to that subcommittee raise
questions of natural justice and procedural fairness.' One aspect
of procedural fairnessis that the length of time it takes to process
adisciplinary matter should not be inordinate.

But whatis'inordinate’ delay? And if there is such delay,
whatis the appropriate remedy? The Supreme Court of Canada
decisionin Law Society of Saskatchewan v. Abrametz, 2022 SCC 29
[Abrametz] addresses these questions.

[t should be noted at the outset that Abrametzinvolved a
lawyerinadisciplinary process enacted pursuant to a statute that
provides aright of appealtothe courts. Thisis a different process
than the contractual arrangement the courts have found exists
between members of the AIC and the AIC. However, as we know
from past cases, the courts nevertheless exercise aform
of supervisioninrelation to AIC discipline proceedings and, as
noted above, the AIC Professional Practice Committee and its
sub-committees owe a duty of procedural fairness to members
subject to complaints. Thus, the court's guidance in Abrametz
could have some application to the AIC discipline process.

Abrametz background

Turning to the factsin Abrametz,in 2012 a lawyer was charged by the
Saskatchewan Law Society with several breaches of trustaccounting
rules. The lawyer was permitted to continue in the practice of law
during the discipline process, but with conditions. In October 2014,
anaudit report was submitted to the Law Society. In October 2015,
the Law Society issued a formal complaint charging the lawyer
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and a Hearing Committee was appointed. At the same time, an
investigationinto the lawyer’s tax situation gave rise to litigation
inthe courts. In March 2016, the lawyer applied to the Hearing
Committee foraninterim stay of the disciplinary proceedings until
resolution of the tax investigation, but it was not until August 2016
that the Hearing Committee dismissed the request. The Hearing
Committee heard the disciplinary matter at various datesin 2017,
endingin September2017. Adecision dealing with the lawyer's
conduct wasrendered onJanuary 10,2018 wherein the lawyer
was found guilty. OnJuly 13,2018, the lawyerapplied for a stay of
proceedings, arguing that the time taken to investigate and decide
his case constituted an abuse of process. The application for a stay,
together with submissions on the appropriate penalty, was heard by
the Hearing Committee on September 18,2018. The stay application
was dismissed on November 9, 2018. On January 20,2019, the
penalty decision wasissued; the Hearing Committee ordered

that the lawyerwas to be disbarred without a right to apply for
readmission untilJanuary 1,2021.

The length of time from notice of investigation to the order of
disbarment was in the neighbourhood of nine years (2012-2021).
The stay applicationin 2018 came six yearsinto the process.

The Hearing Committee decision to deny the 2018 application
forastay of proceedings was based on its finding that, while the
time to processthe charges against the lawyer was long, the time
taken was not inordinate under the circumstances, and, further,
the lawyer wasin part to blame for the delay. On appeal to the
Saskatchewan Court of Appeal, the November 2018 Hearing
Committee decision on the stay application was overturned and
astaywasordered. Onappeal by the Law Society to the Supreme
Court of Canada, the Court of Appealdecision was overturned and
the Hearing Committee decision refusing the stay of proceedings
was upheld.
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The purpose of disciplinary bodies
InAbrametz, the Supreme Court of Canada noted that the
purposes of disciplinary bodies are:
e toprotect the public;
e toregulate the profession; and
e topreserve public confidence.?
To Members of the AIC, these purposes will strike a familiar chord.
Inone form or another, they are manifested in the AIC Code of
Conduct, the Consolidate Regulations and the Canadian Uniform
Standards of Professional Appraisal Practice (CUSPAP).
While recognizing the purpose of disciplinary bodies, Justice
Rowe, writing for the majority of the court, observed that:
...inordinate delay can be harmful to members of
professional bodies, complainants and the publicin
general. Allegations of misconduct againsta member
canweigh heavily onthat person. They can overshadow
hisor her professional reputation, careerand personal
life. Anxiety and stress caused by the uncertainty of
the outcome and the stigma attached to outstanding
complaints are good reasons to investigate and prosecute
inatimely way. Disciplinary bodies have a duty to deal fairly
with members whose livelihood and reputation are affected
by such proceedings ...
The court noted that:
Complainants ... benefit from having their case proceed
promptly, so thatthey can be heard and move on to put the
matter behind them. Finally, the public at large expects
professionals guilty of misconduct to be effectively
regulated and properly sanctioned. Given theirrole to
protect the public from harmful professional conduct,
disciplinary bodies must ensure that the public’'s concerns
are addressed on a timely basis...2
In other words, disciplinary bodies have a balancing act to
performand mustachieve this balance in atimely fashion.

Abuse of process arising from delay
According to the majority of the courtin Abrametz, two ways
inwhich abuse of process might arise are: 1) a lack of hearing
fairness, and 2) significant prejudice due to inordinate delay. In
Abrametz, inordinate delay was the focus.” Inordinate delay as the
basis forabuse of process depends upon a three-step test:
e the delay mustbeinordinate;
e the delay musthave directly caused significant prejudice; and
e ifthefirsttwostepsare met, thereisa"... finalassessment
of whether the delay amounts toan abuse of process. Delay
willamounttoanabuse of processifitis manifestly unfair
toapartyorinsome other way brings the administration of
justice into disrepute”.®

Inordinate delay

Whetherthereisinordinate delay requires a consideration of
a) the nature and purpose of the proceedings, b) the length
and causes of the delay, and c) the facts and issues of the case.
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Thesethree factors are not exhaustive - there may be other
contextual factorsina particular case that come into play.®

Regarding the nature and purpose of proceedings, the
court suggested that decisions required of tribunals range in
complexity and significance with the intimation that the more
complexa case, the greaterthe time that may be needed.’
Thereis the added consideration that important purposes of
disciplinary proceedingsinclude protection of the public and
preservation of public confidence in the profession.®

As for the length and causes of delays, there is the
fundamentalduty of a tribunalto be fairatall stages of a
proceeding. "When assessing the actual time period of delay,
the starting point should be when the administrative decision
maker's obligations, as well as the interests of the public and
the partiesinatimely process, are engaged. It should end
when the proceedingis completed, including the time taken
torenderadecision."” There can be good reason for delay,
e.g., suspension of proceedings while parallel criminal or civil
proceedings are underway. Delay might have been waived -
expressly or implicitly.’®

The complexity of the factsand issues will also be a factorin
determining if delay has beeninordinate.
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Significant prejudice

There must be significant prejudice to the charged party that
flows directly from theinordinate delay, as opposed to the
prejudice that likely results from the bringing of the allegation
itself. There will likely be prejudice in various forms to a person
charged with offending codes of professional conduct, but the
questionin considering abuse of processis whether the delayin
processing the allegations creates the prejudice. Anon-exhaustive
list of forms of prejudice could include psychological harm, stigma
attached toreputation, disruption of family life, loss of work or
business opportunities, extensive media intrusion.' But, it should
come asnosurprise that mere suggestion of such prejudice will
not suffice - reliable evidence demonstrating that prejudice was
measurable and significant will be necessary. It must be great
enough todisplace the need to protect the publicinterest.

Manifestly unfair or disrepute

for administration of the profession

The majority of the courtin Abrametz said that, ifinordinate delay
and significant prejudice is established, the court or tribunal

must then move to the third step - is the delay manifestly unfair
tothe charged party or does the delay bring the administration of
the processinto disrepute? So, itappears that a finding that the
delay was inordinate and that there was significant prejudice will
not necessarily lead to the conclusion that there was an abuse of
process. However, what is "manifestly unfair” or what would bring
the administration of a processinto "disrepute”is not elucidated in
the majority decision and willrequire a thorough review of the case
authorities referenced by the majority.

Remedies for abuse of process arising from delay
InAbrametz, the court discussed three remedies, while noting
these were not exhaustive:

* stayof proceedings;

e mandamus (an order directing the tribunal to take action); and

e reductioninsanction/costs
In most cases, the affected party should look to remedies
available inthe tribunal procedures before resorting to the courts.
This could be assimple as asking a tribunalto speed up the process.
Sitting back without pressing fora speedier resolutionis nota
good strategy forarguing there has been an abuse of process.

Inadministrative law, a party can seek an order of the court
directing a lower tribunal to take action (mandamus). The extent
towhich thatisaviable optioninan AIC disciplinary proceedingis
outside the scope of this article.

Astay of proceedings is the ultimate remedy for a charged
party. However, the resultis that the charges will not be addressed
leading to the question of harm to the publicinterest. As the gravity
of chargesincreases, the concern for protecting the public will
intensify and the threshold for a stay of proceedingsincreases.

The threshold for obtaining reductionsin sanctions or costs will
generally be lower'? than achieving a stay of proceedings, but a
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reductionin eithersanctions or costs might be an imperfect salve
foracharged member.

Closing
Abuse of process arising from delay in processing disciplinary
chargesis possible onthe basis that a duty of fairnessis owed to
an AIC Member throughout the disciplinary process. However,
the threshold fora conclusion that there has been an abuse of
processis high:
e there mustbeinordinate delay;
e there mustbesignificant prejudice arising directly from
the delay; and
e thedelayand prejudice mustresultin manifest unfairness
tothe charged party or must bring the disciplinary process
into disrepute.
Theremedy for delay leading to abuse of process will not often
be astay of proceedings. The countervailing interest of the public
must be considered. Astay resultsinan offending Member not
being sanctioned. More likely isaremedy in the form of areduced
sanction orreduced costs. Further, any remedy is likely not
available if a party has not actively complained of lack of progress
or'satinthe weeds'before raisinga complaintin relation to delay.
Toplace all of thisin context, in Abrametz, there was at least
asix-yeardelay between charge brought and the application
forastay. There was a finding that 32 months of the delay were
unexplained and that the lawyer might have contributed only a
relatively smallamount of the delay. There was evidence that
the lawyer had suffered professionally, financially and medically
andthat his family suffered as well. Despite all this, the Supreme
Courtof Canada held that the decision of the Law Society Hearing
Committee not to grant the application for a stay of proceedings
was sustainable
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This article is provided for the purposes of generating discussion.
Itis notto be taken as legaladvice. Any questions arising from this
article in particular circumstances should be put to qualified legal
and appraisal practitioners. n
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